To: Facebook Oversight Board

From: Centre for Democracy and Rule of Law, Ukraine
contact email: i.rozkladaj@cedem.org.ua (/gor Rozkladai)
Independent Media Council, Ukraine

contact email: antonina.cherevko@gmail.com (Antonina Cherevko)

07 December 2020
Public consultation provided on the case 2020-003-FB-UA
Dear Colleagues,

Centre for Democracy and Rule of Law,[1] Ukraine (hereafter referred to as CEDEM) and the
Independent Media Council ,[2] Ukraine (hereafter referred to as IMC) would like to use this
opportunity to intervene in the OB case 2020-003-FB-UA.

Given that the OB is, among other functions, entitled with providing Facebook with the
recommendations regarding its community rules and policies, we would like to use the above
mentioned case to bring attention of the OB and Facebook to the following considerations
which should be taken into account while deciding on removal of posts or any other
moderation of online expression made in the course of international or non-international
armed conflicts (IAC and NIAC respectively):

e While assessing any Facebook post or online expression related to ongoing conflict,
it is important to differentiate between IAC and NIAC in terms of likeliness of harm
inflicted on the community/nation/individuals targeted by such expression. In both
IAC and NIAC heightened emotions, mutual accusations (sometimes with references
to real or pseudo-historical facts and experiences) and aggressive tone characterise
almost any communication between the conflicting parties, verbal insult becomes a
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“new normal” in a conflict situation. In IAC such communication in most cases does
not produce an effect of direct incitement in civilian environments, rather it serves as
a possibility for the conflicting nations to let off some steam or to express long-
standing grievances online. The real harm in IAC is mostly inflicted at the battlefield
rather than within civilian spaces. In NIAC, however, one of the parties is usually a
minority group, often already marginalised and vulnerable, co-existing in joint space

with the hostile majority, and harmful speech directed at such a group can have



serious consequences even in civilian spaces, outside of the battlefield, often
subjecting those who do not take direct part in hostilities to abuse and violence.

e Due consideration should be given to a proper legal qualification of speech in
terms of differentiation between “ordinary” hate speech (which can be expressed in
the form of harsh political criticism, provocative artistic speech or controversial
historical debates); incitement to discrimination, hostility or violence; and incitement
to genocide, war crimes or crimes against humanity as the gravest form of hate
speech. This graduated approach is important in assessing cases in IAC or NIAC
settings. In IAC it is exactly the gravest form of hate speech — incitement to genocide,
crimes against humanity or war crimes — that should be immediately addressed and
moderated while less serious forms of harmful speech may not require such an urgent
and decisive action. In NIAC, for the reasons of its internality and inherent difficulties
in differentiation between combatants and civilian population, the threshold of harm
should be lower since even milder forms of hate speech can result in actual violence
against civilian population, especially where one of the conflicting parties is related to
a minority group.

® Another aspect to be considered is a widespread tendency of weaponization of
information in the course of the current conflicts, including various information
operations. The ongoing IAC between Russia and Ukraine can provide plenty of
examples. In this regard, complaints mechanisms on Facebook or other social media
are weaponized too. Massive complaints against certain posts are sometimes initiated
by bots and trolls rather than real people, and removal of posts of the opposing party
to the conflict becomes a kind of “online victory” for the complainants. Pushing for
the right narrative both internally and internationally and suppressing the narratives
of the opponents is an indispensable element of modern conflicts.

° The most important success factor in achieving human rights compliant,
reasonable and fair moderation of online expression on Facebook in terms of IAC or
NIAC is employment of both knowledgeable and impartial moderators. While
moderators should have sufficient knowledge about the local contexts, history,
languages and specificities of a conflict situation, they should not be in any possible
way affiliated with the conflicting parties: either politically or because of
nationality/citizenship(s) (including previous citizenships), ethnicity or residence.

e Applying the aforementioned considerations to the present case, we would like
to underline that people should be provided with a space to express their grievances,
especially in the extremely tense social environment, such as a long-lasting IAC.
Therefore, if impugned expression cannot reasonably lead to a serious violent
consequence for civilians outside of the battlefield (as we can suggest in the present
case), —such expression should not be qualified as a prohibited one. More specifically,



if an expression of harsh criticism towards cultural policies or socio-political decisions
cannot directly incite civilian individuals to engage in violent actions against the group
targeted by this expression, — it can hardly be interpreted as a serious form of online
hate speech requiring urgent removal. In particular, political criticism normally
warrants a higher degree of protection against moderation.

We are convinced that the points outlined above together with other possible related
considerations justify elaboration (in consultations with civil society and legal experts) of a
specific set of community standards/moderation rules covering online expression in IAC and
NIAC. Both CEDEM and IMC would be glad to offer their assistance in developing such
standards/rules.

Sincerely yours,
Olesia Kholopik, Director, CEDEM
Igor Rozkladai, Deputy Director, CEDEM

Antonina Cherevko, Head of IMC

[1] Centre for Democracy and Rule of Law is a civil society organization, set up in 2005 and based in Kyiv, Ukraine. It is an
active think-tank pooling together media lawyers and experts specializing in media policy and human rights protection.
CEDEM'’s mission is to encourage development of the society of active and responsible citizens through support to civic
initiatives; impartial legal expertise; drafting and implementation of high-quality legislation; legal and civic education;
protection of the freedom of speech and fundamental human rights. https://cedem.org.ua/

[2] Independent Media Council is an expert civil society initiative in Ukraine which provides legal and ethical assessment of
the controversial cases in the Ukrainian media sector and aims at developing media self-regulation standards and practices
in the country. https://mediarada.org.ua/
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Komy: Harnsgosa paga Facebook

Bia: LleHTp gemoKparii Ta BepXxOBEHCTBA Npasa, YKpaiHa

KOHTAKTHa eNeKTpoHHa agpeca: i.rozkladaj@cedem.org.ua (leop Po3knadati)
HesanexkHa megiiiHa paga, YKkpaiHa

KOHTAKTHa eNeKTPOHHa agpeca: antonina.cherevko@gmail.com (AHmoniHa Yepesko)

7 2py0OHsa 2020 poKy

KoHcynbTauia rpomaacbKocTi y cnpasi 2020-003-FB-UA

LLlaHoBHi Konerwy,

LeHTp aemokparii Ta BepxoBeHcTBa npasa, [1] Ykpaida (Hagani - “UEAEM”) Ta HesanexHa
megiiHa paga, [2] YKkpaiHa (Hagani - “HMP”) xoTinn 6 ckopucTaTUcA L€ Haroaoto, Lwob
AONy4nMTUCA A0 0broBopeHHsA y cnpasi Harnagosoi paay 2020-003-FB-UA.

3Barkatoum Ha Te, WO cepes iHWKX GyHKLUiM Harnagosa paga mae npaBo HagasaTu Facebook
pekomeHAauii Wwoa0 NpasBuAa Ta NONITUK CMiNbHOTU, KPisb NPU3MY BULLLEOKPEC/IEHOI CNpaBu
MW XOTinn 6 3BepHyTM yBary Harnaposoi paan Ta Facebook Ha HacTynHi MipKyBaHHA, Ha AKi
3BaXKaTu, NPUMMatOUM pilLeEHHA NPO BUAANEHHA NOCTIB UM By Ab-AKY iHLY MOAepaL,ito OHNAMH-
BMCNOBNIOBAHb Yy KOHTEKCTi 306POMHMX KOHONIKTIB MiKHAapPOAHOrO YM HEMIXKHAPOAHOro
XapakTtepy (Hagani - “IAC” Ta “NIAC”):

e OuiHtotoum 6yab-aki nybnikauii B Facebook umM oHnaliH-BUCNOBAOBAHHA CTOCOBHO
TPMBaAOYOro KOHPNIKTY, BarKAnBO po3pisHATH IAC Ta NIAC 3 TOUKM 30py MMOBIPHOCTI
3anoAisHHA WKoan rpomagi / Hauii / okpemum ocobam, Ha AKUX CNPAMOBaHI L
BucnosatoBaHHA. AK B cuTyauii 3 IAC Tak i 3 NIAC, npUCyTHi CUNbHI eMoLii, B3aEMHI
3BMHYyBayeHHs (iHOAi 3 MOCMNAHHAMM HaA peanbHi YM NCEeBAOICTOPMYHI daKTM Ta
[OCBIZ) i arpecnBHUI TOH, AKI € XapaKTEPHUMU ANA MaiKe Byab-AKOro CNiNKyBaHHA
MiK KOHONIKTYIOUYMMMN CTOPOHaMK, @ cnoBecHa obpasa cTae "HOBOK HOPMabHICTIO" B
cuTyauii KoHONIKTY. Y KoHTeKcTi IAC Take cninkyBaHHA 34eb6inbWworo He NPM3BOAUTL
[0 npamoro niabyproBaHHA B rPOMAAAHCbKOMY CepefoBMLL, BOHO LIBMALWE €
MOXNMBICTIO ANA KOHOAIKTYIOUMX KpaiH “BMNYCTUTM napy” 4vM BUC/IOBUTM AaBHI
06pasun oHnaliH. CnpaB»KHA WKoga B KOHTeKCTi IAC 34e6inblworo 3aBAaeTbCA Ha NOAI
6010, a He B uMBiNbHOMY cepegoBuLli. OgHaK y cuTyauii 3 NIAC ogHieto i3 cTopiH



3a3BMYall € MEHLWIMHA, YacTo BXe MapriHanisoBaHa Ta BPa3/MBa, AIKA CNiBiCHyE B
CniIbHOMY NPOCTOPi 3 BOPOKOK BiNbLIiCTO, | HEHABUCHULKI BUCNOB/IIOBAHHSA B DiK
TaKOI rpynu ocib MoXKyTb MaTW CePMO3Hi HacNiAKN HaBiTb Y UMBIIBHOMY cepeaoBMULLi,
nosa nosiem 6010, YaCTO Haparkaloun Ha KOPCTOKE NOBOAMKEHHA Ta HACUNBCTBO THUX,
XTO He 6epe 6e3nocepeaHbOT y4acTi B 60MOBUX AifAx.

e OcobnuBy vyBary chnig npuainATM HanexHin Keanidikauii BMCAOBAOBaHb 3
IOPUANYHOI TOYKM 30pYy, PO3pPI3HAOYM “3BMYAMHY” MOBY BOPOKHEYi (AKa Moxke
HabyBaTn dopmu pi3KOi NONITUYHOT KPUTUKK, NPOBOKATUBHOI XYAOXKHbOI MOBU 4un
KOHTPOBEPCIMHNX ICTOPUUYHUX CYMNepevokK); niabyptoBaHHA [0 AMCKPUMIHALLT,
BOPOXKOCTi abo HAacUNbCTBA; i NiAOYPIOBAHHA A0 reHouuay, BiiCbKOBMX 3/I0UMHIB UM
3/104MHIB  NPOTU NOACTBA AK  HaUTAXKYOI GOPMM  MOBWM BOPONKHEYi. TaKui
rpagymoBaHniA Niaxia € BaKAUBUM AN15 OLIHKK crpaB y KoHTekcTi IAC un NIAC. B
ymoBax IAC came HaiTax4ya ¢popma MOBM BOPOXKHeYI - NiadbypoBaHHA 40 reHounay,
3/104MHIB NPOTK NHOACTBA aDO BINCbKOBMX 3/104MHIB - MOBMHHA HEraHO PO3rnAfaTmcA
Ta MOAEPYBaATMCA, TOAI AK MeEHLU Ccepro3Hi GOPMU BOPOKUX BUCIOBAKOBAHb MOXYTb
BMMAraTM He TaKuMX TepMiHOBMX i piwyumx ainn. Y cutyauii 3 NIAC, yepes ioro
BHYTPILIHIN XapaKTep Ta HEMWHYYi TPYAHOLL B pO3Pi3HEHHi y4acHMKiB 6olMoBuUX Aill Ta
LMBINbHOTO HAaCe/IeHHS, NMOPIr LWKOAMN Ma€E BYTU HUKYMM, OCKIJIbKM HaBIiTb BinbLL M'AKi
dOopMKU MOBU BOPOXKHEYI MOXKYTb NPMU3BECTU A0 AKTIB HACMIBbCTBA NPOTU LUMUBINBHOTO
HaceneHHs - 0Cob6AMBO TaM, Ae 0AHa 3 KOHMAIKTYOUMX CTOPIH BiAHOCUTBLCA A0 rpynu
MEHLUMH.

e llle ogHMM acnekTom, AKMI cnifg, BpaxyBaTu, € NOWMPEHA TEHAEHLIA BenoHi3au,ii
iHbopMmaLii nig Yac TpuBarUMX KOHOANIKTIB, 30Kpema pi3Hi iHpopmauiliHi onepadii.
IAC, wo TpmBae mix Pocieto Ta YKpaiHOto morKe Hagatu 6e3niy npuknagis. Y ybomy
CEHCi MexaHi3Mn nogaHHA cKapr y Facebook um iHWKX couiaNbHMUX Meperkax TaKoX
BeMnoHi3oBaHO. MacoBi CKapru Ha NeBHi NOCTU iHOA| iHiLjoTbCA 6OTamuM 1 TponAMM,
a He peanbHUMM NAbMU, | BUAANEHHA NOCTIB NPOTUNEXKHOT CTOPOHM KOHPNIKTY CTaE
CBOEPiIAHOI "OHMalH-NepeMorot” aasa CKap*KHWUKIB. MpoLWTOBXYBAHHA NPAaBUIbHOIO
HaApPaTUBY HA BHYTPIWHbOMY i HQ MiXXHAapPOAHOMY PiBHi, Ta NPUAYLWYBaHHA HapaTMBIB
OMOHEHTIB € HE3AMIHHUM €1eMEHTOM Cy4aCHMX KOHDAIKTIB.

e HaliBaxknumBiwmm PpakTopom ycnixy B 3abe3nevyeHHi po3ymHOro Ta cnpaseanBoro,
3 4OTPMMAHHAM NpaB NOANHN, MOAEPYBaHHA OHNAMH-BUCNOBNOBAHb Ha Facebook B
KoHTeKcTi IAC um NIAC € 3anyyeHHa o6i3HaHMX i, BogHO4YacC, HeynepearKeHUX
mogepaTopiB. Xoya MOAepaTopu MOBMHHI MaTWM A0CTaTHi 3HAaHHA NPO MicLeBUi
KOHTEKCT, iCTOpito, MOBU Ta 0C0b6AMBOCTI KOHDNIKTHOI cUTyaU,i, BTIM BOHU }KOAHUM
YNHOM He MatoTb BYTM NOB'A3aHI 3 KOHPAIKTYIOUMMKU CTOPOHAMM: Hi MONITUYHO, Hi
yepes3 HauioHaNbHiCTb / rpomagsHcTBo(a) (30Kpema nonepeaHeE rPOMaAAHCTBO),
E€THIYHY NPUHANENKHICTb YN MiCLLE MPOXKUBAHHA.



® 3aCcTOCOBYHOYM BULUE3a3HAYeHi MIpKyBaHHA A0 AaHoi crnpaBu, MKW XoTiinm 6
NigKPeCcAUTH, WO NAAAM CAid HagaTW NPOCTip ANA BUKAAAEHHA CBOIX Haboninmx
AYMOK, 0c06/1MBO B HaA3BUYAMHO HaMpPyXeHOMY COLjia/ibHOMY CepeaoBULLi, TaKomy
Ak gosroTpmusannin IAC. Tox, AKLLO OCKapKyBaHi BUCIOBOBAHHA 3ara/loM HE MOXYTb
NPU3BECTM A0 TAXKKUX HaCNigKiB ANs UMBINIbHUX OCi6 No3a nonem 60to (Lo, Ha Hally
AYMKY, MA€ Micue B AaHi cnpasi), - Taki BUCNOBAEHHA AYMOK He cAif, KBanidikysaTtu
AK 3a60poHeHi. foBopAYN BiNibll KOHKPETHO, AKLLO Pi3Ki KPUTUYHI BUCNOBOBAHHA
WOAO0 KYAbTYPHUX MNOAITUK UM  COLiIaJbHO-NONITUYHUX pilleHb HE MOXYTb
6e3nocepeHbO NiABYPUTU LUBIIBHUX OCIO 0 HACUNbHULIbKUX A NpOTK rpynu ocib,
Ha AKY CNPAMOBAHI Wi KPUTUYHI BUC/IOBNOBAHHA, L HaBpAL YN MOXKHA TPAKTYBaTH AK
Cepno3Hy OHNANH-GOPMY MOBWM HEHABWUCTI, LWLO BMMAra€ TePMiHOBOro BMAAJIEHHS.
30Kpema, NOANITUY4HA KPUTUKA 3a3BMYal BMMAra€ BULLOINO PiBHA 3axMCTy Big

mogaepadii.

MepeKoHaHi, Wo BMWE3a3HAYEHI MNYHKTM pPa3OM 3 (iHWMMMKU MONKAUBUMMU CYMyTHIMU
MIPKYBaHHAMM CAYryloTb MNiACTaBO A/ PO3PO6KKU (B KOHCY/bTALfX 3 FPOMaAAHCbKUM
CYCMiNbCTBOM Ta eKcnepTamu-topuctamm) ocobnmsoro Habopy cTaHaapTtis / npasun
moaepaLii cniAbHOTK, WO OXONKTh OHNAAMH-BUCNOBAOBAHHA B KOHTeKCTi IAC Ta NIAC. |
LUEAEM, i HMP i3 3a40BONEHHSM 3anpoOnoHYOTb CBOKHO AOMOMOTYy B PO3pobLi Takux
CTaHaapTie / npasuA.

LWnpo Bawi,
Oneca Xononik, gupektop, UEAEM
Irop Po3knagan, 3acTynHuUK anpekTtopa, UEAEM

AHTOHiIHa YepesKko, ronosa HMP

[1] LleHTp gemoKparTii Ta BepXOBEHCTBA NPaBa € OPraHi3aLield rPoOMaasaHCbKOro CycniiibcTea, ctBopeHot y 2005 poui, wo
6a3yeTbcs B Kuesi, YKpaiHa. Lle akTMBHUIM aHaNiTMMHO-aABOKALIMHUI LEHTP, AKWUIA 06’ eQHYE Meajia-topuUCTiB Ta eKcnepTis 3
NMUTaHb MeiMHOI NOMITUKM Ta 3axucTy npasB AoguHu. Micia CEDEM - cnpuaTM pO3BWUTKY CYCMi/IbCTBA aKTUBHMX Ta
Bi4NOBIAANIbHUX FPOMAAAH LWAAXOM MIATPUMKM FPOMAACBKMX iHILiaTUB; HeynepeasKeHa pUaMYHaA ekcnepTnsa; po3pobka
Ta BNPOBaAKEHHA BUCOKOAKICHOrO 3aKOHOAABCTBA; NPAaBOBA Ta MPOMAAAHCbKA OCBITa; 3aXMCT cBOOOAM C0BA Ta OCHOBHMUX
npas AtoauHu. https://cedem.org.ua/

[2] He3anexxHa megiiHa paga € eKCnepTHOLO iHiLLiaTMBOK rPOMagAHCHKOrO CycninbeTBa B YKPAiHi, AKa HaAa€e NpaBoBy Ta
€TUYHY OLLIHKY KOHTPOBEPCIHMM CMpaBam B YKPAiHCbKOMY Mefia-CeKTopi Ta MA€ Ha MeTi Ppo3pobKy CTaHAaPTIB Ta NPaKTUK
camoperyntoBaHHA y cdepi 3MI B KpaiHi. https://mediarada.org.ua/
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